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. ' Abstract

he dispute over the Shatt al-Arab between Iran and Irag, which
recently has again become acute, has its roots in the contest for
llesopotamia between Persia and the Ottoman Empire. The frontier :
between these two powers in the Shatt al-Arab region was first defined
in the Treaty of Erzerum of 18L7. To Persia this Treaty assigned
Muhammarah (present day Khorramshahr) and several islands, but apparently
left the river itself under Ottoman sovereignty. In spite of British
and Russian endeavors to achieve a delimitation of the boundary, so as
to stabilize the frontier between the Ottoman Empire and Persia, no
progress was made until 1911, when the two countries agreed on the
establishment of a commission to delimit the boundary on the basis of
the Treaty of Erzerum of 1847. On Novewber L, 1913 this commission
signed the so-callec Constuntlnople Protocol, which defined the boundary
in considerable detail. In 19ili the boundary was delimited on the
ground by a commission con31st1ng of Persian, Turklish, British, and
Russian members., The boundary as then established traced the frontier
at the low-water mark on the left (Persian) bark of the Shatt al-Arab
with the exception of the Muhammarah region, where the boundary fol1owedé0/
the thalweg from the ccnfluence of the Karun river and the Shatt al-Arab
to the point where the boundary leaves the Shatt. Muhammarah and a
number of islands in the river were confirmed as being under Fersian
soveraignty.

After World War I, in 1919, the British occupation authorities
in Irag established a Easra Port Authority with jurisdiction over all
of the Shatt al-Arab bztween Basra and the sea, including pilotage,
Only within harbor limits was pilotage assigned to the harbor masters,
In the inter-war period increasing frictlon arose betwgen Irag and Iran
over The boundary question and shipping inh the ohatt al-Arab; UHLS
culminated in a complaint to the League of Nations by Iraq in 193L. In
the desbate before the lLizague Council Iran challenged the validity of the
Treaty of Erzerum and cf the Constantinople Protocol. Negotiations
between the parties ensued, and in 1937 they concluded a treaty which
reaffirmed the boundary in the Shatt al-Arab region as established by
the Constantinople Protocol and the ifinutes of the boundary commission
of 191l with the exception of the area off Abadan, where the boundary
was shifted from the low-water mark to the thalweg., This met one of
the main Iranian grievances, namely, that the jetties at Abaden were in
Iragi waters., The treaty declared that there should be free navigation
for merchant vessels of all countries and stipulated that a conveniion
should be concluded between the parties dealing with pilotage, collection
of dues, and other questions concerning the administration of the Shatt
al-Arab, Until the conclusion of this convention Iraq was to continue
to be responsible for the administration of the river, including pilotage.
This convention has not been concluded so far and Irag thus has retained
the right to administer the river.

.

iii
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Negotiations between the two countries for a convention were
attempted at various times after 1937, but they had not led to a
conclusion at the time of the revolution in Iraq in 1958, Although
the new Iragqi regime did not change the regime of the Shatt al-Arab,
the ouster of British personnel from the Basra Port administration
and their partial replacement with Soviet technicians contributed to
Iranian apprehensions about the control of the river by a potentially
hostile regime. The nresqntvconfchtw;. m‘--‘- gd_around the J;leem‘

Borowabad, While Shlpp ing actually does not'appear to bave

the raising of fundamental issues. However, neither side has
seriously questioned the validity of the 1937 Treaty although Iran
contended that Iraq had, by its activities, abrogated that Treaty.

An abrogation of the ;reaty would hardly beneflt either side, since

it would put in doubt not only the location of the boundary, but also
the administraticn of the river by Iraq and continued freedom of
navigation. Iran has renewed its demands that the boundary be shifted
to the thalweg aicng the whole course of the Shatt al-Arab. While the
tracing of the boundary along one shore of a river is not as unique

as Iran contends, the thalweg as boundary would be more in accord with
modern intcrnational law principles. However, the shift of the boundary
to the thalweg wovld ertail the conclusion of a new Treaty and might be
even more cifficult to achievs undsr present circumstanzes than an
impiementation of the Treaty of 18457 relative to the ccrnvention oun
administration of the Shatt al--Arab.

iv
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THE DISPUTE OVER THE SHATT AL-ARAB

- I.  INTRODUCTION .

In recent months the latent dispute between Iraq and Iran over
the administration of the Shatt al-Arab has agaln become acute. The
reasons for the latest flare-up.lie basically in the reorientation of
Iragi policy following the revolution of July 1&, 1958. Iran never
liked the idea that the administration of the. river, which is the only
access to its main ports, should be solely in Iragi hands and during
the Nuri as-Said regime in Iraq various.attempts at settlement of this
question were made, Progress was very slow and no solution had yet
been reached when Nuri's regime was overthroun although negotiations
were then under way. The new Iraqi regime did not change the established

administration of the Shatt al-Arab. However, the ouster of British

perconnel from the Basra ord aomlnlsnratlon and the 1 l replace~

Hension over the control of navigation in +hp Slabt alnArab by_a power
wiich was potentially hostile., The mogt recent disputes have.centered, .
as have earlier ones, on the issue of pilotage and use of flag. New
elements have been added, however, through the use of Khosrowabad on
the Iranien shore by ships of the Pan American Internationsl 0il
Company, Iranian attempts to force Iragi certlflcanlon of Khosrowabad
as a port and Iragi te: rltorlal clalms. :

II. - TREATIES AFD AGRENENTS RELATTIG TO THE oHATT AT-ARAB

A, Treaties and Agreements Between Per51a and the Ottoman Tmpire.

-

i,  The Treagy of ererum of 18117, Since the beginning of the

16th century the border between Persia and the Ottoman Emplre had been !
the cause of constant disputes and frequent wars. Various attempts '
were made in peace treaties which punctuated the clsputes to arrive

at a definition of the frontier. The specific i of control over ..
the Shatt al-Arasb came into prominence in 1637, when the Turks atiacked
-and demolished Muhammarah (the present Khorr apparently because
they reared that 1t was becoming a tnerlng comaercial port and would
_thTeaten the 1MpOTLaNCE OF basra. 1ran claimed an indemnity of

515 ne Turks, on. thelr part, asserted that both Muhammarah

and Abadan were Turkish’ terrltory. The British and Russian governments,
who by then constituted the predominant forelnn influence in the - region,
intervened in the dispute to prevent the outbreac of war, and in the
treaty concluded at Zrzerum in 18L7 the frontier between the Ottoman
Empire and Iran along the Shatt al-Arab was defined in geographical
terms.
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Tie pertinent portions of Article 2 of that. treaty read:™

N The Ottoman Government formally
. recognizes the unrestricted eoverelﬁntv of )
" the Per51an Government over the city and part
of Muhammara, /"resent day Khorramshahr/ the -
island of KhizF, the anchorage, and the land
© . on the eastern bank =~ ‘that is to 57, the
. left bank -~ of the Shatt al=Arab, which are
“in the possescion of tribes recocnized as
_ belonging to Persia. Further, Persian:.
. vessels shall have the right to nav1gate ,
 freely without let or hirdrance on the - =
Shatt al-Arab from the mouth of the same to
_ the point of contact of the frontlers of the
;,two Partles, '

“he provisions of this treaty relatlng to the Shatt al—Arab however,
cannot be read without the context. On Aprll 26, 1847, more than a-
month before the signature of the treaty (May 31, 1847), the British
and Russian Ambassadors at Constantinople, representing the mediating .
nowers; addressed a note to the Sublime Porte, In this note they. =
answered certain questions raised by the Porte relating to the
nterpretatlonwef specific treaty provisions. With regard-to the -
Jrovisions of Artlcle 2 wnlch are pert;nenf to "this dlscu551ons, the
note stated: " ‘ : -

The anchorage of Uuhammara is the port

situate opposité the city of Muhammera in the
g o Haffa; Canal, ‘and this definition is not -
o P succeotlble of “any other 1ntefpretat10n._7

1. The te ot here Used is That of the Enwlleh tranelatlon of the treaqy
given by Irag in its submission to the League of Nations. in 1935. The
ueft contained in the Iranian submission is- 1dent1cal S5ee League*of .
ue}lonb, Official Journal, February 1935, pp. 197 and 226, In his
:ydeg;qlatmon Ottomane (Constantinople 187L) Aristarchi Bev ‘provides a
i'rench translation of ‘this treaty from the: Turileh whlch does not
sontain the words tyithout let and hindrance." In other regards,
toc, this translation differs from the text. given above. Khizr is
~pparently another name for Abadan island. e
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The undersigned Reprecentatives are
further in agreement with the Ottoman Minister
. in the view that, in ceding to Persia in the
. region in questwon the city, port and anchorage
of lMuhammara and the island of Khizr, the
Sublime Porte is not ceding any other
territory or any other ports there may be in
this reglon.- '

‘The unuer31gned Representatives

further declare that Persia will not be

entitled on any pretext whatsoever to put
forward claims in regard to the regions

situate on the right bank of the Shatt

al-Arab, or to the territory on the left

bank belonging to Turkey, even where Persian

tribes or parts of such tribes are established
. on the said bank or in the said Lerrltory

The Porte formally accepted this note and s»atea that

His hagesty.the Sultan, nav1ng complete,
confidence in the two Mediating Courts and
in their Representatives, has ordered in the
exercise of His Sovereign Will that instructions :
~should be issued to His Excellency Enver Effendi,
Plenipotentiary of the Sublime Porte at Erzerum,
to. sign the draft Treaty submitted by the
- Commissioners of the two Mediating Courts
without amendment, on the understanding that
the Court of Persia will accept the assurances
wnich have been given by the Representatives
of the two hedlatlng Courts to the effect
that it will raise no claim going counter to. _
those ascurances, and on the further under—: -
~standing that, in the event of any such claim -
- ‘being raised, the Treaty w111 be deemed to be
null and v01d. :

In a note of January 19, 18b8 the Persian reprecentatlve dec lared
that he "concurred entirely with the explanations given to the Porte by
the Representatives of the two Medlatlng Powers,™  The value of this
acceptance has been put in ‘question by Iran. During the discussion of
the Shatt al-Arab dispute before the Council of the League of Nations in
1935 the Iranian Government contended that the Persian representative
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had been authorized by his government-merely to ratify the treaty
consisting of nine arti¢les. ' Iran claimed that the Persian Government
of the day had not been informed. of the exchange of notes between the
Mediating Powers.and the Sublime Porte and that the Persian envoy had
accepted the explanatory note upon the urgent request:of the Porte
without authorization and had thereby exceeded M"his instructions and
his powers." The Iranian Govermment-argued in 1935 that the Treaty of
Erzerum thus was "ratified without having been accepted:" - The Iranian
Government further stated that since the_Porte had-made acceptance of
the explanatory note an essential condition for.its acceptance of the
treaty and since Yersia had not accepted tne note, the treaty snould
be regarded as "null and v01d.“ T : :

This Iranlan,araumentatlon is in 11ne w1th frequent endeavors
on the part of Iran to try to prove that a treaty proévision is null
and void or had been agreed to under duress whenever it is felt as
onerous or as counter to the Iranian interests of the woment.. It is,
of course, impossible. today to establish, without the use of the
Iranian archives, what authorization the Iranian envoy actually had in
18L8 and whether the contention of the Iranian Government is correct
that it had no knowledge of the explanatory note, Even if the Iranian
contention is correct, the further question might arise as to whéether
the other party had any reason to suspect that the envoy was not
empowered to accept the note. However, there is a patent flaw in the
Iranian argument made in 1935. " The:Iranian representative himself
stated before the League of Nations that the Lrzerum Treaty with the
explanatory note was accepted by the, Iranian Government <in 1912, He
pleaded, however, that thls was done "under the pressure of Russian
influence."2 The question of the validity of the Treaty of Erzerum is
not merely academic, since that treaty constltutes the basic instrument
on which later agreements have. been based.

2. The Tehran Protocol of 1911 and the- Protocol of Constantinople
of 1913. During the years following -the conclusion of the Treaty of
Brzerum disputes concerning the interpretation. of that treaty continued
and in spite of endeavors by.the two mediating powers-the boundary was
not demarcated., Finally, in 1911.Bussia.and Great Britain prevailed
upon the Obttoman Empire and Persia to establish bases for negotlatwons
and for the procedure to be followed in the delimitation of the frontier.
This was done in the Tehran Protocol of Decembez». 21, 1911 which stipulated
that a comm1551on con31st1ng of an equal number of qelegates of elther

1. ALeague of Natlons, Off1c1al Journal Februarv 193), p. 217, see also
Pe 121. B : C

2y gpig‘, p. 113;_333 also~p;u”21%a19,
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party should meet as soon as possible in Constantineple.. The work of
the commission was te "be based on the clauses of the treaty known as
~the Treaty of Lrzerum, concluded in 1263 (1847 A.D.)." The commission
“was established and on November L, 1913 signed the so-called Protocol
of Constantinople. This protocol defined the boundary between the
Ottoman EZmpire and Iran in great detail. In the Shatt al-Arab area
the boundary was defined as follows:

[ffom a point between the Nahr-Diaiji and the
Nahr-Abu'l-Arabid the boundary/ shall follow

. the medium filum aguae of the Khaiyin canal
as far as the point where the latter joins the
Shatt al~Arab, at the mouth of the Nahr-Nazaileh.
From this point the frontier shall follow the
course of the Shatt al-Arab as far as the sea,
leaving under Ottoman sovereignty the river and _
the islands therein, subject to the following
conditions anc -exceptions:

(a) The following shall belong to Persia: (1)
the island of Muhalla and the two islands
situate between the latter and the left bank -
- of the Shatt al-Arab (Persian bank of Abadan); -
(2) the four islands between Shetait and
Maawiyeh and the two islands opposite Mankuhi
which are both dependencies of the island of
Abacan; (3) any small islands now existing. or
that may be formed which are connected at low
water with the island of Abadan or with
Persian terra firma below Nahr-Nazaileh,

- (b) The modern port and anchorage ‘of uhammara,
above and below the junction of the river Karun

- with the Shatt al~-Arab, shall remain within .
‘Persian-jurisdiction in conformity with the -
Treaty of Erzerum; the Ottoman right of usage
of this part of the river shall not, however,
be affected thereby, nor shall Persian
Jurisdiction extend .to the parts of the river

‘outside the anchorage.

(c) - No change shall be mace in the existing = -
~ rights, usages and customs as regards fishing
~on the Persian bank -of the Shatt al-Arab, the

word "bank" including also the lands connected

with the coast at low water.
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(d) . Ottoman Jurlsdlctlon shall not extend over -

the parts of the Persian’ .coast that-may be - -

temporarlly covered by water at high tide or

by other accidentdl causes. Persian jurisdiction, -
.oh its side, shall not be exer01=ed over lands
that may be temporarily or accidentally uncovered

vhen the water is below the normal 1owawater level. -

(e) The Sheikh of Muhammera shall continue to- .
“enjoy in ccnformity with Ottoman liws his- rlghts
of ownershlp 1n Ottoman terrltory.;thig_;

In its nresentatlon before the Leawae of Hations in 1035 the

Trenian Government arvued uhat the 1913 Protocol, too, should be
regarded as invalid., Not only was-it based upon an invalid treaty,
the Irenian Government claimed, but it embodied changes in the L
boundaries of Persia which under the Persian condbltutlon required the
consent of the parliament which was not in session from 1911 to 191k
The Iranian argument was that the Treaty of Erzerum did not actually
‘state, as dicd the Protozol of 1913, that the whole river should be

under Othoman sovereignty. The Iranians interpreted’the clause’ relating
to navigation without let and hindrance as indicating that the Vrinariun
statzs w111 ‘have an equal’ right of sovereignty as far ds the middle of

he river." This is a doubtfu¢ construction, because had- soverelﬂnty
been divided or shared, - there would have been no need to single out:-
Iranian vessels in a ctlpulqt*on relating to free passage. -In that
case, one would expect that the ships of both nations would have been
mentioned, since both Iran and the Ottoman Empiré would have been ‘in
a pooltlon tc interfere with freée navigation on the river. If it is-
assumed that the river remained under Ottoman soverelgnty, the grant.
of free navigation to Iranian vessels was a necessary prerequlslte to
unhindered Iranian utlllzatlon of its ports on the Shatt ‘al-Arab.< If
it is assumed that the Treaty of "Erzérum was validly concluded and if
the ‘Protocol of Coxstantlnople is based, as it purborts to be, ‘upon
the stlpulatlons of the Treaty of Erzerum, the requlrement of ratification
is doubtful since the Protocol would constitute a delimitation of the
vemndary line on the basig of earller treaties rather than the establishanni
of a new boundary line changing “the territory  of Persia. It should be i
added that the Protocol of Constantlnople daid not stlpulate anj rethrem@ﬁu

of ratification. ‘
1l. The Sheikh of Muhammarah was the ruling chelkh of a sectlon of gn

Arab Shiah tribe inhabiting this area. . In practice. administrative
povers were. de;egated to this sheikh until 192k, when Reza, Shah .
brought the region unde he control of. the central goverrmant in
Takran. . T Lot : R .
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3. The Minutes of the Turco-Persian Frontier Delimitation Commission
1913~191i. In.accordance with the Constantinople Protocol, a quadripartite -
Commission was formed consisting of British, Russian, Persian and Turkish
Comnissioners and their staffs. According to G.E. Hubbard, the Secretary
of the Commission, the British and Russian Commissioners were "arbitrating"
rather than "iediating" members of the Commission, The first session of
the Commission took place at Muhammarah on January 21, 191l;. The Commission
started the delimitation of the frontier from the mouth of the Shatt al-Arab.
Accordlng to- tne Mlnutes, the frontier coming from the sea touches

the left bank of the Shatt al-Arab at a’ p01nt
situated a distance of two miles below the ford
belonging at this time to Sheikh Khazaal®....From
“this point it follows the low water mark on the left
bank (bank of Abadan) until it reaches the two
islands opposite Manyouhi (M5 nkuhl)3 whe outline of
which it follows in such a way as ‘o leave them to
Persia, It immediately rejoins the low water mark
which it follows up.to four islands situated between
Monaouie (Maouiye) and Choutait (Chetait). Having
followed the outlines of the'se islands in such a
mamner as to leave them to Persia, it follows again
the low water mark which it follows up to the ﬂsland
of Mahalla (Houhalla) which forms part of the Persian
territory with the two iglands situated between it
and the Persian shore. After having followed the
outline of Mahalla following always the same low
water mark, it reaches the point where the port and
anchorage. of Hohammerah beging. This point, actually
knowmn under the name of Touweidjat is situated at a
distance of L,650 English feet from the outermost
point of the left bank Ef the Karun near its juncture
with the Shatt al-Arab. ' ' '

1. G.E. nubbard , From The Gulf to_Ararat ( dlnbur"fh and London, 1916) p. 16.

2. Thls Tort is apparentlv situated on the Per51an shore across from and
elightly to the south of Faos

3. ,This‘place could not be 1ocated'oh available maps,

L. Sevond Session of the Comm1551on, 25 Januarj 191);, Recueil des
Procés-verbaux de la Commission de Délimitation de Ta Trontiere
turco-persane, 1913-191, p. 11, Text is translated from the
French of the official Minutes. The spelling of names is that of
the Minutes.
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o From louw01d3at on the frontier line is

" transferred -to- the medium filum aquae of the
~~ Shatt, which it féllows passing- oetween the

 Persian shore and the island having the name

“'of Oumm er-Rassas in its eastern portion and

of Ourm el-Khassasif in its western portlone
‘Having arrived at the eastern entrance of the
. Nahr el—Challn which can be identified by-

- means of two brick markers (vearing ‘both the
i S ‘number one) erected at the outermost point of
L.t it .t i its two shores, the frontier line enters the
o s von 0 canal snd follows it along the medium £ilum

o aquae up to a point situated an abrroxlmatp
“distance of L0OO feet (122 meters) to the west
of the junction of the Nahf—AOOulﬁArabld with
the Nabr-el~Lha11na_ o

Marker nog.2 as been placed at this
o p01nte From there the frontier line runs
" along the creet of an ancient “accumulation
‘of earth on which the marksrs no. 3.and L have
been erected, at a distance of 8L6& feet (260
‘meters) and 1,355 feet (120 meters) from the
markers 2 and 3 respectively. The direction
of this line is 23 degrees of the azmmnth £rom
east to northe

In the "Descrlptlon of the Frontier" attached to the Minutes,

the bOLnda“y aleong the Shatt is described in terms nearly identical

with those used in the iMinutes. Cn one point “the Description is more

expiicit than the Minutes. It states that at T ”uweldJat the frontier

line s %transferred in a "direct line to the medium filum aguze of the

Shatt." The Description also states that from marker no, l, the line

runs true north up to marker,no. 12. ' In ‘the Deccrlptlon the position

of the markers is given in terms of terraim, as in the Minut tes, and . ...

also in terms of longitude and latitude. According to. ‘recent. maps,“ :
. thn longﬁuude and latltade figures. appear to.be inaccurate since they

1le. Third Sé°31on of the Comm1551on, 29 January 191L 1b1d° p. 13. The
island Owm er-Rassaf - Oumm el-Khassasif is 1occ,ed in the Shatt,
its eastern extremity .is near the mouth of the Hafar Chamnel and 1t ,
stretches up river from that point, "The lahr-Aboul—Arabld could '
not be 1ocated on the available maos. e . :
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would place the markers 1nland awaJ from the p01nts on the river banksi
where they are supposed to be 51tuated. This variance is. probably d
to a lack of accuracy in the maps used by the Commission at the time.

, As compared Wlt"l the Conqtantlnople Protocol, the one major
clarification which the FMinutes of the Commission provide in the Shatt
~1-Arab is that of the exact course of the frontier at Khorramshahr. =
The Minutes establish beyond doubt that the boundary there does not
run along the low. water mark. Some difficulty is created by the use
in the Minutes of the term wmedium filum aquae. This term refers to
the median line of a river rather than to the thalweg,that is the
navigable channel, and in modern usage is generally employed in the
case of rivers whlch are not.navigable. The shipping charnel above
Khorramshahr lies between the island of Um al-Khasasif (Um-al-Rasas)
and the Iranian shore., Thus, in modern usage, the thalweg rather than
the median line would form the boundary. It is possible that in 1913
and 191l when the Protocol and the Minutes were drawn up, no clear
distinction was made between median line and thalweg. The boundary
line in the Khorramshahr area does not appear to be in dispute and,

in practice, the line may actually run along the thalweg or there

may not be a great deal of difference in thls ‘rather narrow cnannel
beuween thalweg and median line, :

1. Habbara, 2.01tq, po 11 relates that the British and the Rusalans in
- 1869 produced a carte identique of the frontler area (reconciling
British and Russian versions of this- map, ‘ori a scale..of one inch to -
- .a mile. This carte identigque Was’ used" by the Comm1551on in their
dengltatlon of the frontier 1n this area, see Minutes, p. 10 and-
p. 150
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: ';'hy~~The.general'Ifanian attitude toward treaties. The endeavors
" of the Iranian Government to prove, often through devious reasoning,
that the various instruments establishing the boundary along the
Shatt al-Arab should be regarded as void are another expression of a
i:genernal Iranian atiitude toward treaty obligations. This attitude has
its basis in a doctring-of the Shiah branch of Islam which is dominant
in Iran, that of tagiyah or dissimulation. .This doctrine permits the
believer to hide his tyue convictions and, if he is confronted by
major force or the risk of serious detriment to himss1lf, to comply,.
vi th mental reservations, with any request made. Although originally
devised as a defense against religious persecution, this doctrine,
owing to the lack of separation between law and religion in Islam,
has been extended to fields not regarded as religious in the Vlest, and
+has become. an inherent feature of the Irenian personality. - By -applying
“ithis doctrine to the field of* international relations it is thus quite
logical for an Iranian to claim that a treaty or agreement concluded
with or under the influence of a stronger power was entered into
Uforcibly" and that, consequently, mental reservations could be mades
This .attitude was, no doubt,_reinforcedbby Iranian feeling that foreign
powers, in the past exerted an undue -influence in Iranian affairs.

However, the doctrine of tagiyah is not applied openly: in wany
instances it is doubtful_that the Tranians actually thought out “their
position in terms of tagiyah; they very likely merely followed what has
become an ingrained, traditional attitude. In their argumentation in
international intercourse, Iranian governments have instead endeavored
to translate this attitude, based on a purely Islamic institution, into
terms of western internationsl law, Since there is no equivalent to
the doctrine of tagiyah in modern international law, the arguments
adduced by Iren to prove on various occasions that a treaty or agreement
is void and need not be honored frequently appear tortuous, weak, and
even illogical. This Iranian tendency 4o rely upon a tradition which is
not part of generally accepted international law and custom, complicates
international relations. In the modern setting such a doctrine, no
matter how ingrained in the national character, can hardly be allowed to
prevail since it would put a1l of Iran's international obligations undexr
a.cloud. It can probably be argued that if Iran is ready to participate

. jin international organizations governed by generally accepbed rules of
“r:international law and claim rights under these rules, it must also be-

. expected to comply with these rules where its own international obligations

‘are concerned. In Sunni Islam, which is the branch of Islam the Iraqi
Government tiould follow, tagiyah:is less developed, but similar doctrines,
though less ingrained than is tagiyah in Shiah Islam, can lead to similar
resultse S
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B. The Treaty of 1937 Between Iran ano Irag.

1. Events 1eaa1ng,up to the conclu51on of the Treaty of 1937. After
World War I Iraq, as the successor state of the Ottoman Empire in this
region, fell heir to the Ottoman position in the Shatt al~Arab as defined
in the instruments discussed above.. Following World War I, Iraq was under %
British mandate and the nominally Iranian shore of the Shatt al-Arab was - !
de facto controlled by the Sheikh’ of- Mihammarah, whose . subordination under |
the Iranian Government was only nominal. A proclamation of the British '
General commanding the army of occupation in Iraq of October 8, 1919, set
forth regulations for the Port of Basrah. The limits of that port were
defined in detail in a notification issued under the Port of Basrah
Proclamation., According to this notification, the Port of Basrah included
"the Shatt al-Arab from the up~-River limit, as defined by a stone post, at
the Port of Nahr Umar to the sea."  The Port of Basrah authority thus
extended, and still extends, for abOut 90 miles upstream from the mouth
of the Shatt al-Arab, including the Abadan as well as the Khorramshahr
area. This state of affairs did not give rise to any difficulties’
immediately following World War I, since the Sheikh of Muhammarah, in
whose domain Abadan island with its reflnery was situatedy also was
virtually under Brthsh protectlon. . S R

The situation was altered in 192L when Reza Shah, follow1ng an
act of defiance on the part of the Sheikh of Muhammarah, ousted the
Sheikh and brought theéi:latter!s domain under direct Iranian conirol.
Suosequently, incidents in the Shatt al-Arab occurred quite frequently. .
The situation was actually dlfflcult partlcularly as Abadan assumed
increasing importance. :Abadan was’ undléputed Iranian territory, in
theory, before the Sheikh of Muhammarah's elimination and, in fact,
since that event, However, the jetties of Abadan projected into Iragi
waters and shlps could take on oil at Abadan from these jetties without
the permission of the Iranian Government. Iranian-Iragi relations were
marred during this period also by incidents along other parts of the
frontier, but the Shatt al-Arab remained a constant source of dispute
as Iran sought to assert broader rights to the river and Iraq endeavored
to maintain the status guo, which gave it distinct advantages in the
control of the river. Finally, in 193L the. Government of Iraqg appealed
to the League of Nations under Article 11, paragraph. 2 of .the Covenant.
The League Council heard the Iragi and Iranian case on January 1 and
15, 1935 and appointed the Italian representative, Baron Aloisi, as
rapporteur. His. endeavors at conciliation did not have any immediate
effect, but the two parties were induced to settle their differences
because of Mussolini's expansionist policies, which in the Middle East
area, eventually led to the conclusion of the Saadabad Pact.
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“ég' The stipulations. of .the 1937 TreatXb ‘The treaty between Iraq:

- and Iren was conciuded on July L, 1937, Article 1 récognized the
validity of* the Irano-Turklm protocol of 1913 and of the Minutes of
‘the Delimitation Commission of 191l and stated. that the boundary.
. betuween the two countries should be as delimited and demarcated by
" the Commission exnept as otherwise. provided by this Treaty. One of the
-new provisions concerned tne Shatt al-Arab rerrlon° -hrticle 2 of the
E Treaty prov1aea. : - o

. | Uhen the frontier line arrives at the
.outermos+ p01nt of Shutait island (approximately

. 300 17! 257 North latitude, L8° 19! 28" Bast

longluude) it joins in a perpendicular line from
the 1iit of low water the thalweg of the Shatt
al-Arab which it follows as far as a p01nt
; 51tuated across from the pre*ent jetty noe 1
. of Abadan (angOklmauelj 30° 20! 8 L" Nortn
© latitude; L8°°16' 13" East longitude). From.
that point the frontier line runs again along
. ., 'the low water mark and follows the line of the
e frortler as descrlbeo 1n tne mi nutes of 19ih

Artlcle 3 oP tne Treaty prov1ded for‘the estasllshment of 'a commlsSLOn to

sedr up~boundarjxmarkers.u Jav1gat10n on the Snatt yag dealt w1un 1n

Artlcqes li; and. 5

B SR
PR I

o Artlcle B The provﬁslonc Wthh fOllOW;FH::
. shall be applicablé to:the:Shatt al-drab from "
the p01nt whers “the land- boandary betveen the. '

. two countiies- enteru the said nmver up o the_ R
: hlgh seas. SR A A C .

, a, The: Shatt alnArab chall rema¢n openn
in equal fashion to merchant vessels- of all. .. |
couritries. . A1l dues collected.shall be. in the S
nature of payments for services rendered and .~
shall be devotad exclusively to- the coverage
in an eqpltable manner of the costs, of. upknep,

1.

The treaty wasg wrltten in ;rench, Persman anc: Arablc. In caée of
dispute the French text governs. All tests can be found in League

" of Nations, Treaty Series vol. 190 (1938) pp. 2L2-55. The above .

translation is based on the French text. -An inglish translation
conteined Ibidepp. 256-58 was utilized. '
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maintenance of navigability or the improvement
of the navigable channel of access to the Shatt
al-Arab.from the sea, or to defray expenses
“incurred in the interest of navigation. The
said cdues shall be calculated on the basis of
the of ficial tonnage of the vessels or of their
-displace aent or- both -

The Shatu al-Arab shall remaln open
for the paseage of warships and other non-
commercial vecsels of* the High Contracting
Parties.

c.. The fact that in the Shatt al-Arab
the frontier line sometimes follows the low
water mark, and sometimes the thalweg orxr
medium filum aquae, shall not prejudice
‘in any way the right of the High Contracting

- Parties to utlllze the entire course of the
river, o :

Arﬁic1e<5. The two Jl“h Contracting
Parties having a comon 1nterest in the
navigation in the Shatt al-Arab as defined in
‘Article Ly of the present Treaty, undertake
to conclude a convention concerning the.
upkeep and improvement .of the navigable
‘channel, dredging, pllota”e, dues to be
collected health measures, measures to
be, taken to prevent smuggling, as well as
all other questions concerning the
navigation in the Shatt al-Arab as defined -
in A rticle L of the present Treaty.

A protocol which was appended to the Treaty provided for

establishment of a commission of experts to establish definitively

the coordinates mentioned in Article 2., .The protocol further obligated
the two countries to conclude the convention mentioned in Article 5
within a year from the date on which the treaty entered into force,

The term could be extended by the parties, The Iranian Government
agreed that during the one year period and any extension thereof, the
Government of Iraq should regulate, on the then - existing ba51s, the
questions which were to be regulated by the convention. The Governaent
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~of 'raq unoertoo& to 1nform the’ Iranlan Government every half year of
"worics undertaken in the Shatt, of dues collected, expenses paid, and
of ‘all other measures taken. Article 3 of the protocol prov1ded that
eitner r’overnmeni‘, could give permission to foreign warships and other
non-commercial vessels to enter its ports situated on the Shatt al-Arab.
This permission was to be regarded as havn_rb been given by both parties
‘and entltled the vessel to navigate'in the waters of either country.
The government g1v1ng permlsQ1on has uhe duty to inform the other
r“overnmerﬁ:,., -

The Treaty bétween Iraq and Iran thus maintained the frontier cn

"the Shatt al~irab as it had been established by the Treaty of Erzerum
and.by the Constantinople Protocol, -deviating onlygln the Abadan region,
There. the boundary line wasg shlfted to"-the thalweg” obviously to meet
Iranisan. complalnts concerning the- 1ocatlon of jetties in Iraqi waters.
Another 1mportanu feature of the 1937 reety is the stipulation of free
navigation, This was extended beyond the terms of the Erzerum Treaty.
Under the 1937 Treaty the Shatt al-Arab thus was “reated as a navigable
international river with nav1gatlon free to the merchent vessels of all
nations. . The navigation of warships and other non-~commercial vessels is
free 10 such shlps bhelonging to the twb partles, with regard to the
warshlps of third powers it is dependent only on the permission of one
of the’two parties. The other party has a rlpht to be informed, but
has no. r;ght to- veto ‘such perm15¢1on. In generaT, these: provisions and
thoss rela ting to dues are in accord with the stipulations contsined in
the multilateral Convention and 3tatute on the Regime of Navigable

Waterways of International Concern signed at Bafcelona on April 20, 1921,
to which, however, nelther Iran nor Irdq is'a party.

It mlgat be mentloned that d.urlnm tae newotlaulons for the 1937
Treaty, a coup dletat took place in Iraq in 1936 which brought to power
General Bakr Sidgi. However, the new: government contlnued negotiations

e and carrled them to a: flnal COﬂclu51cn. \
o - ' .y

:l; The protocol anne: ed to: the 1937 Treatv appears £0 equate he terms
thalweg and medlum fllum aquae (mealan l;ne).
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 IIT. DEVELOPIERT s mou THE CONCLUSION OF THE 1937 TREATY

ioj i IRAOI m:vowuo” OF 1958

A.f ”hé'0uesﬁionrbf7the Thal%ev’énd'éf‘ﬁhe;Additional.Convention..

The Treaty of 1937 atterpted to settle permanently the dispute.
ovér. the boundary line along the Shatt al-Arab. However, the compromise
vhich had been reached had actually satisfied Iranian demands only with
regard to a very small section of the river. The Iranians continued to
feel that it was 1n1qp1tous ‘that so much of the boundary should be on
the Iranian bank of the river and not alond the thalweg.. Thus, in 1954
the Iranian Foreign Minister stated to the American Ambascaoor that the
Iranian Governmgnt had agreec temporarily in the 1930'5 under British-:
pressure that the eastern bank of the Shatt al-Arab should be the
boundary ; but that such a. solution could not be permanent., This point
of view was, of course, not admitted by the Ira01 g, to whom control of
the river meant insurance of access to their main porty, Basra, which
lies . upstrean from Abadan and. Khorramshaar. Talks between -the
Iranians and the Iragis concerning the boundary and navigation on the
Shatt al~Arab were held on various occasions and the two governments
even progressed so far as to agree on the appointment of a neutral
expert, However, no final determination of the problem had been
reached when the Iraql revolution of July 1, 1958 intervened.

. The problem of navigation on the Shatt al-Arab was at least zs
difficult to settle for the two governments as the problem of the
boundary line, The 1937 Treaty had not even atterpted a final
determination of the problem, but had left the settlement to a
subsidiary convention to be concluded within a year. This convention
was never entered into and the administration of the river remained
exciusively in Iragi hands.

B. The Problem of Pilotage and of River Administration.

Under the Port of Basra Proclamation of 1919 and the Port of =
Basra Rules and By-laws, the jurisdictien: Of the: Basra Port Auth@rlty .
extendsifrom abave Ba«ra to the.sea, . thua 1nclualpb‘the areas of: the .
Shatt aleArab® ‘where the Iranian ports are situated. Pilotage by
pilots of the port authority is compulsory within the limits of the
port of Basra. Exempted from pilotage are obly native sailing craft, .
ships belonging to the government of Iraq, ships of Her Britannic
Majesty in commission, ships of war of any state which is a member of
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the UN (which would, of cour rse, include Iran) or which enjoys-the sane
rights as a member of the UN, shipping exclusively engaged in military
traffic in connection with armed forces maintained in Iraq by the Iraqi
Government or the Britisi Government, and any other ships or classes of
ships as may from time to ‘time be exerpted by international usage, or
by any treaty, convention or agreement to which the Iragi Government
is a party.~ Iranian commercial vessels, thus, do not appear to be
exempt from pilotage requirements unless any of them falls in the )

\ - general category of ships exempt from compulsory pilotage by treaty

K or international usage.. In practice, at least small Iranian craft .

’ ‘appear to have been exempted from pilotage requirements, In spite of
the change of government in Irag, official British vessels appear .still
to be exempited from pilotage,

This state of affaqu has been palllng to the Iranians, of
course, and their endeavors to achieve a change of the boundary line
to the thalireg has probably always been motivated to a considerabie
degree by the desire to cbtain an equal voice with Irag in the
administration of the river, 1nclud1ng pilotage and collection of
dues, The 1937 Treaty did not.do. that.. Most of the Shatt al-Arab
was left in the status of Iragi internal waters, Thus, even if the -
convention envisaged by that Treaty were concluaed, it would =till
not provide the Iranlan Government with that eouallty of legal suatus
which it appaTbﬂtlj has been seeklngo .

1. This enumeration is based upon Port of Basra, Marine Schedule. of
Dues and Charge 11th edition (brought up to date to April 1, 19 52).
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IV, DEVELCPMETS Simcm THE TRAQL REVOLUTION OF 1958 .

A. Tbe Origin of the Dispute.. Q“M;L]Jwi‘k

The long-standlng unea51nes¢ of the Iranlan Government over the
”,s1tuatlon regarding. the Shatt al<Arab was increased’ con51derably with
' the overthrow of the mecparchy “in Iraq in 1958, While Iraq had a
' conservative ‘regime and was -a member of the then Baghdad Pact,.%here
. was. some chance that an amicable. settlement would, in time, be reached,
~ which woukd 1mprove the position of Iran w1th regard to the Shatt al
Arab,. - The: emergehce of -a neutralist republican: -regime, which wi hdrew
. from the. Baghdad Pact, . allow0d Gommunist influencs to grow, sheltered
. 'Tudeh leaders and accepted extersive Soviet economic and arms aidy putb
" “the whole.Shatt al-Arab problem into an entireiy new light from the
. Iranian.point of view. The Basra Port Autﬁorlty'was no longer-under. .
“C British managemeht, and the chances that the Authority would use Bloc
“ “technicians. and p0551blv Bloc: pllots were very consideratle. In
..general, the idea that the river providing access to the important -
" Iranian ports of Abadan and Khorramshahr was wholly" w1th1n the o
territory of.a potentlally hos 11e state was. dlsturblng to the Iranian
Gover*amen'ba FRNER L R . T . R
‘ -Av.Varmous happenlngs soon conflrmed and 1ncrea5éd Iranlan E
apprehensions,’  British and pre«revolutﬂon Iraqi pilots were,
dismissed and xeplaced by pilots loyal to the new Iraqi regime.
Some Sovietl technicians were employed by ‘the Basra Port Authority, ..
Also; there were instances when incoming’ forelﬂn Vessels were. searched
for arms by: Iraq1 ‘soldiers. However, the situatlon did - not reach an
acute stage until May 1959; when the Pan American Internatlonel 0il -
Company, “a Sub31d1ary of . Standard Oif Conmpany. - (Inolana), leasad tho- :
former Anglo-Iranian 0il Company termlnal at Khosrowabad, “tweive mlleSz
below Abadan on the Shatt al-Arab, as a base feor operations in the . -
Iranian offshore area where Pan Ame “loan Internatxonal 0il Company
holds a concession, Xhosrowabad had at ong; ‘time, . been listed as.
an ‘official Shatt pori, but this was no longerthe case in May 1959, . -
¥hen. requested to redesignate Khosrowabad as a. port the Basta Port
Authorlty raised a.number. of technical obloctlons which :were not,
however, sustained by maritime experts on “the spots - Iraql pllots
refused to take Pan Awerican vessels.to Khosrowaoad, and ‘das’ the.
conflict developed Iran complained about Iraqi 1nterference wlth
Iranlan river craft. ' ' :

T. See velow p. 2k note 1
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B. Dispute over sTag and Pilotage Rules

In July 1959, the Iranian Government addressed a note to Iraq” -

suggesting that a joint commission be named to deal with the use of

the Shatt al-Arab, and that permission be granted for reasonable’ use

of the Khosrowﬁbad‘pbrt facilities. In August, Tehran requested all
shipping bound for Iranian ports in the Shatt al-Arab to fly the
Iranian flag from 12 miles out to sea, since Iranian territorial
waters extended twelve miles, This directive was in direct conflict
with Iragi instructions that vessels fly the Iragi flag while passing
through Shatit waters,  Iranian policy concerning the flying of the
Tranian flag was laid down in detail in a meeting of Iranian Gevermment
officials on September 8, 1959. The Ministry of Customs and Monopolies
was directed to notify all navigation agencies and firms that in the
future all vessels entering the Shatt al-Arab bound for Iranian porns -
or outtound from Iranian ports were to fly the Iranian flag. In case
of costructicn or molestation by Iragi officials, the masters were 10
inform the Iranian port authorities and guard units in the Shatt al--
Arab in order %o call for protection by the Iranisn Navy. If Iraci =
pilots refused to take ships to Iranian ports, Iranian pilots and

naval escort would be provided. No vessels violating the Iranian
instructions were to be allownd to enter Iran¢an ports to 1oaa or
unlcad c‘axgoO . : . :

“Tn the past no harduandrfast -rules had been eSUab1¢Qhed by .
eithar side corcerning the flying of flags in the Shatt al~Arab.. ‘ |
Acccrding o information received from Iranian authorities, foreign - . |
shipping bound for Iranian ports generally flew the Iragi flag at
fore while the Iragi pilot was on board. When the ship passed undsr
the control of the Harbor Master of Khorramshahr or Abadan, the Iranian
flag was hoisted.™ Ships outbound from the Iranian ports lowered the’

Tranian flag-and hoisted the Iraqi flag as soon as the ship was under
Way. Some inbound ships flew the Iranian flag at the outer bar, while
awaiting the arrival of the pilot, to indicate the port of destinations
OccaSLOnallJ, ships bound for Iranian ports flew the: Tranian flag ail
the way up river, but they were exceptions to the géneral rule. Until
Traen issued its directive, the flag problem apparently had not been
preminent, although Iragi pilots from time to time ordered the Iranian
flag lowered and the Iraqi flag hoisted. After the Iranian directive,

1. According to the Port of Basra rules, pilotage inside harbor limits
is conducted by the Harbor Masters, not by Port Authority Pilots,
Harbor limits, to be distinguished from the Port of Basra limits,
are also defined in the rules,
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difficulties did arise and: some ships were actually blacklisted by Iran.
Some chips elected-to fly both flags, a procedure whlch seems to have
been acceptable to both paltles.lwﬂ

There are no generaW rules in 1nternat10nal law governing the use
of the flag of“the local state by forelwn vessels in intermnal waters,
As”a recent British study has pointed out, the practice varies with regard
b0 individual international rivers, For example, on the Scheldt,which

. provides the only access to the Belgian port of Antwerp-through Duich.
. waters; nc'flag is flown until the vessel is within the: pre01ncus of
the port of Aatwerp., On the Rhine, vessels bound for-Geérman river ports
fly the Dutch flag while in Dutch ne“rltony and ehange 'to- the German
Lt fiag at the German customs point, Since most of the Shatt al-Arab is
. Iraql intermal waters, Irag probably has a better case than Iran with
Pegard to a demsnd that vessels in the Shatt ai-Arab fly its flag,
There is nothing in the 19%’7 Treaty regarding the flying of elbhef the
Iranian or the Iragi flag, nor'does’. thers appear to be any provision
relating to this question in the port rules. If acceptable to both
countries, the practice of flying both flags might be one way of
neutrallzlng this:issue which, while of little practlcai importances
can‘assume a con51derable preetlge value during times of tension and
dTSpLueu” '

In splte of tbese moves, tension appeared to ease in the early fa L
of 1959. The Iranian instructions concerning the flying of the flag &
pllotage were not.rigidly enforced, The Iranian Government also appare1t1V
informed the Iragi Government that it would not cbject to the use of both
flags :and that it would like to commence negotiations with the object of
establishing an equal Iranian voicé . in matters’ concerning the Shatt al-Arab;
confirming the right to use Khosrowabad' establlshlng the right of vessels
to fly the Irarlan flag on the Shatt ai-Arab; and settling the problem
of the right of Iranian small craft to ply back and forth on the Shatt
al~Arab w1thout Iraqgi-interference., dowever, because of the discrganization
of the Iragi Government no negotlaulons resultedo

C. lhe Contentlons of the Two Partweq in. November —~ December 1959

- Although no’serious incidents occurred in the river, the dispute
became more bitter late in 1959, as shown in statements made by the
Shah of Iran, by Prime Minister Qasim, and by other official spokesmen
of the two countries, In a press conference on November 28, the Shah
stressed his country's desire for friendly relations with: Iraq, but
accused the Iragi Government of not observing agreements made between
the two governments with regard to the Shatt and added: '

1. This wonlde cil course une"eppe o ships bound for Iranian ports
cit tav Shatua
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"e.ovhere a river is’ a.common frontier between
o ...t o countries, it ‘cannot bé: uhilaterally
eTufen o gtilized, or come under unilateral sovereigntya . .
. How can Iran give up a right recognized by all
" the nations' of. the world? Tle cannot entertain
-.; Iraq S 00¢onlel podlcy 1n thls connectlon.,

. On December 2 Prlme Mlnlster Q351m in a press- conference likewise :.
‘”’Jexpresqed his hope that the dlspute with Iran could be:solved peacef 1y
However; for ‘the f‘rst time he: 1n3ected a terrltorlal clalm 1nto the .

quarrel. He stated. '_;;“ufi DTt S

o In tm past, in 1937 or 1936, whien the

o e then government of the late Bakr Sidqi. and

.. brethren in.the revolution was in power, at:

7 that.time strong pressure was: exerted against
. the Iracgi Government, which needed funds, and
: W"nelghbor Iran was granted about five kilometers
= {of our) Shatt al-Arab; this was a grant and
T noc an agreed rlghtﬁ B :

. These flve kilometers, in the area of
”Abadan, were exploited by the oil companies,
.~ .- the same companies which at that time refused
""..to pay royalties to Irag. Since Irag was
?aﬁunder pressure jat that time it granted this
. area to the Iranian Government which had: ‘no
.. rights over.its,: The grant was given to Iran
" tnder pressure.with. the hope that the border
' proéblem between: us-and Iran. mlght'be solved. .
- .. The problems of good ‘neighborhood- and other
- 1.7 border problems; (51c) .These!‘borders and -
“tgﬁthese problems have so far.not 'béen- solved.\f:?ﬂ,
‘If they are not solved in-the future, we
* ghall be absolved from this:grant and shall
restore it to the motherland Lo
In these remarks: Qc31m was obv1oucly reLerrlnr to the mreaty o?
1937 and to the area which was assigned to Iran by moving the: frontie:
to .the thalweg in the Abadan region, Itois- interesting that Qasim, as
the Iranlans ‘had: done -on other occasions; also-uses the aroument of
fo”elgn presvure o clalm that :a treaty provision cons1dereo onerous - by.
him was 1nva11d.. -1t is, of. course;- true that the UK. in 1937 was
interested in a" settlement. of the Shatt al-Arab controversy. - The Ang10~
Tranian 0il Cofrpany (present-day British Petroleun Companyj, in which
the British Government nolds a majority intersst, kad a direct sieke in

Declassified in Part - Sanitized Copy Approved for Release 2013/01/25 : CIA-RDP08C01297R000600010049-4




Declassified in Part - Sanitized Copy Approved for Release 2013/01/25 : CIA-RDP08C01297R000600010049-4
 SECRET/NCFORN

- 21 -

the settlement of. the bouwidary line in the Abadan region, because it
involved Lnlmneded access to the jetties at Abadan, Furthermore, the
eypan81on15t policy of Italy in Africa alarmed the small nations of

the Middle East, and in order to allow them to come to a multilateral
agreenent (which was consummated in the Saadabad Pact); points of
friction between individual countries had to be removed, While the

UK thus no doubt desired the pezceful ssttlement of a dispute between
two countries in which it had important interests, there does not appear
to be any indication of undue British pressure. Besides, a claim that
a treaty should be regarded as void because of "duress" on the part of

a third power is always difficult to establish. It is likely that

Qasim in this instance, as the Iranians on similar occasions, actually
did not think in terms of Western international law, bubt made his claims
on the basis of Islamic doctrines and the general feeling that everything
that happened in the past and that was regarded by his regime as un-
favorable to Irag.must have been done under foreign pressures

The argument that the cession of the strip in the Abadan region
was "a grant" and not an "agreed right'" is difficult to understand.
From the text of the treaty it certainly appears that the boundary along
the thalweg at Abadan was as much agreed upon between the two parties.
as was tne bounaary line elsewhere,. It was no doubt a concession on
the part of Irag, but, as far as can be gathered, Iraqi agreemert to
the shifting of the boundary to the thalweg off Abadan was the result
of a compromise under which Iran in turn agreed to have the bcundary .
remain at the low water mark in other parts of the Shatt al-Arab.
Qasim's threat that Iraq would regard itself as "absolved from this
grant and will restore it to the motherland" ﬁnles< the boundary
problems are solved, might actually be bad tacties on the part of Iraq.
If the Treaty of 1937 were declared void, Iraq could claim that matters
should return to the status of 1913, that is that the boundary should
be truced along the low water mark also. at Abadan, However, such a

- move would make it mich easier for Iran to reopen the whole case and
again advance the arguments, used in 1935, that the 1913 protocol and
the instruments which preceded it should aiso be regarded as void,
Also, Iran would be in a much. better position to challenge continued
Iragi administration of the Shatt al-Arab,

The Iranian Foreign Minister replied to Qasim's statement in the
Iranian Majlis on December 10, 1959, The Foreign Minister went all the
way back to the Treaty of Zuhab of May 17, 1639 which was the first treaty
to deal with Iran's western frontier without, however, defining it in detaii,
This treaty was reaffirmed by later treatles, but as mentioned before, it
was not  until the Treaty of Erzerum of 1847 that the boundary between Persia
and the Ottoman Eumgire along the Shatt al-Arab was defined.
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The- Pore*bn th;s»er clalmed that thp Ottoman Covernmen ”recocﬁlzea
the common sovereignty of Iran.on the Shatt al-Arab" and that "this-
policy. contlnued until the end of World War I." .In support of this
claim, Foreign Minister Aram quoted a passage’ from a book "Iran" by
Sir. Arnold Uilson the Briticsh repreﬂenuatlve" on the 1913 Demarcation
Com11351on, Aram may here be referring to Sir Arnold Wilson's book

Se W Persia, (Lonqon, 19L2),  Sir Arnold Jllson was a uember of ‘the
Doundary commission of 1913-191k as British Drnuqy Comm.ssa.onary0 In":
this boc&, Wilson assertu Lbat- '

For over flfQj years ‘the frontler (1n the
" Shatt al~-Arab) had been héld to run down the
- middle of ‘the main channm s the #sdium ,
CFilum g agaae or thalweg; this 1nte*prptatlon
- was nov erLL“ely conS¢stent with the voralng
- of ‘the Treaty of Erzerum but was a mocdus
vivendi of lonz standirg. The sgovereignty of .
‘somé islands was disputed, for the main s.tream_;,-_
had changed its course since 1869, The right
" . of the Persian Government to control: nav1matlon
was denied, probably upon good legal grounds,
but wodern steamships coula not lie as of cld -
“in the mouth of the Karun opposite Mohammerah. =
‘They had to anchor in the main stream and tbus _
'oe jure in Turkish waters,' '

vnﬁ81r Arnold‘W1lson goes on to say. that the growth of Aoadan and the size
of the ocean-going vessels of the time, which required dredging of the
bar of the Shatt al-Arab,made it necessary to sSettle the various
questions relating to control of the Shatt, He relates that the final
~gettlement arranged by him and Sir Percy Cox left the river itself to
the low water mark in Ottoman hands, except for the anchorages at °
Abaoan and Muhatimarah, - . There is- some ‘other evidence to indicate that
locally the thalweg was enerallj regarded dg the dividing line between
the two countries, even thou"h this may not have been in full accord
‘w1th the 1e£al ¢1tuablon. However, all avallable ev1dence shows that in

2a Seezﬁddéh'énd‘Temperléy; Bfiﬁié@.DOChménﬁs'on'the Oriéih‘bf'%ﬁé Har
1898-191k, vol. 10, part 2, p. 6. See also below pa29. .
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the 1913 protocol the low water mark was‘established as the official
boundaryd Aram thus appears to be in error if he claims that the
boundary remained ghe thalweg until the end of WOrld Iar I,

Forelgn Minister Aram also 01scussed at some Aength the Treaty
of 1937 stressing that Iran signed the xreaty even though it did not
protect all its legitimate rights and 1nterests,out of a'spirit of
conciliation, He rejected Qasim's claim concerning the:"grant" of the
territory off Abadan and stated that the Lreavy recognized "equal rights
for Iran and Iraq in comnection with shipping and management of the
Shatt al-Arab." Aram stressed that although 22 years had elapsed since
the conclusion of the Treaty, the ancillary convention had not been
concluded and he complained that Iraq alone collected the fees on the
river, in spite of the fact that 75% of the shipping was destined for
Iranian ports and that less than half of the fees collected were spent
by Iraq on the maintenance of the river, In closing, Aram maintained
that "nowhere else in the world does a similar situation eiish in which
a navigable river as great as the Shatt al-Arab runs along a border
where one country alone has the right to manage the river and enjoy its
revenues." He emphasized that "Iran will ﬂot accept any border of “the
-Shatt al-Arab as compatible with the principles of interhational law-
except the thalweg.". This seems to indicate that Iran would not be -
satisfied with a regulation of navigation, pilotage, and other issues’
in-a convention :as foreseen. by the 1937 Treaty, but would wish to reopen
the question of the position of the boundary, which of course, would
amount to a revision rather than an implementation of the ireatj of‘l937,

' The speech by Foreign Minister Aram was answered by a long
Statement by an Iraql Foreign Office spokesman on Decernber 16, 1959 ,
in which the spokesman again traced the history of the Shatt aﬁ—Arab
dispute and tried to refute Iran's contentions. With regard to
Khosrowabad and the river boundary, the spohesnan ‘declared:

1. G.E, Huobaru, Fron the Gulf to Ararat (Edinburgh and London, 1916),
describes the actual delimitation of the frontier on the ground in
which he participated as secretary to the comiission. He states
(p.k6): - "the frontier follows the lef% bank of the Shatt, so that
all ohat had to he done was to fix the vpoint where it flrst strikes
the shore from seawaré and settle the case of a few small islands
near the Persian bank." No difficulties thus appear to have arisen
in fixing the boundary on the left bank., See also the Minutes of
the Delimitation Commission, above pp. 7-9e '
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al From the 1eﬁa1 point of view, the Iragi Government
' explained, the Iraol boundaries in- the Shatt
&l -Arab extend 6 the’ lowest water level on the
“Iranian shore in accordance with the boundary
protocols, with the limited exceptions in the
- port of Xhorramshahr and the port of Abadan,
where thé Iraqi Government had granted the .
Iranian Government the right to use the Shatt
~ al-Arab as far as the middle of its channelso
Iraq's boundaries in the Khosrowabad area
inciude all the Shatt al-Arab waters as far as
‘the lowest water level on the Iranian shore.
‘Thus without the consent of Irag no Iramian
port uouid be established in this area, . .
because its waters -are Iragi. territorial
waters (si¢: it should be "internal waters")
fa;llng within Iraql sovermlﬂntV.

S *Whlle 1t is true. that thé boundary at Khosrowabad is at low water park;
R “Khosrowabad has been used as a harbor until four or five years ago~ and
it itbs reuse would not constitute the establishment of a new port. Except
N ~ £or the need of redesignation by the Basra Port. Author1ty, no Iragi
L ' agreement . would appear to be needed to formally bring the harbor back
g . into.use,. The Jettles at Khosrowabad do extend into Iraql waters. In
oo rthis reepect, uhe situation is parallel to nhat at Abadan befo e the

11937 Treaty.

: The Iraqi époxesman also declared tnat the Ottoman Government in
1913 "conceded to lran the port of Muhammarzh, which is part of Iraq,
beeause of its desire to end the dispute." This is-not in accordance
with facts as the "city and port of Muhammara (Khorramshahr) were
recognized- by the Ottoman E]plre ag being under the "unrestricted
sovereignty" of Persia in the Treaty of Erzerum of 1847. There is some
o indication that the area of Muhammarah was a dependency of Basra in the
Lo o seventeenth century, but it is unllxely that a claim going back beyond
: seivi s athe: Treaty of Erzerum of 18L7 could be Eerlously entertalned In a

)

o1y In the Porc of Basra, Port Rules and By-Laws l9h2, ppe. 1, 31-36,
"~ {this is the latest edition)Kabda (or Khosrowabad) is llsted as
a harbor, It is also listed as an® "oil terminal connected with
Abadan by pipeline" which is used "to avoid-congestion” at Abadan
in ‘US Navy Hydrographic Offlce, Sailing Directions for the Persian
Gulf, Fourth edition, 1952, as amended 1956;58-L5.' ' '

f e

SECRET/NOFORN

Declassified in Part - Sanitized Copy Approved for Release 2013/01/25 : CIA-RDP08C01297R000600010049-4



Declassified in Part - Sanitized Copy Approved for Release 2013/01/25 : CIA-RDP08C01297R000600010049-4
SECRET/hOFORN

' ..‘.— 25 " .

speech 'on Décember 23, ‘Prine erlster nasz.m stresqed Iraq’s desire to
settle the dispute peacefully, possibly: through resort to the UN. 4t

the same time, he accused the Iranian Governmunt of aggression and
appealed directly to the '"Iranian people."  Statements by Qa51m and’

Iragi Foreign Minister Jawad on December 29, also were rather conciliatory
in tone. Jawad stressed partlcularlJ Irag's desire to settle disputes by
peaceful means and to. abide by and respect treaties and agreements. No
further mention was made- of’: any Iraql clalm that the boundary should be
rectlfled. ; : :

On Jeimary 3, 1960 the Iranlan Forelgn hlnlstry 1S"ued.a 1en~unJ
statement dealing in detail with endeavors claimed to have been made by
the Iranian Government to negotiate with Iraq the convention envi “saged
by the 1937 Treaty. It is interesting to note. that the validity of
the 1937 is not questionsd in any way, The statement is, of course,
written from the Iranian point of view trying to put all the blame for
the non-conclusion of the convention on Iraq and detailing the "aggressions"
committed by the Iragi regime’ against Iran during the present dispute.
With regard to the uhalweg as boundary it 1s stated that:

Tt 15 an open secret that tne 0r1nc1ples of
international law and international justice
and equity required that provision should
"have been made in the 1937 Treaty for the
thalweg to become the basis for determining
the border of the two countries throughout
the Shatt al—Arab and not only before Abadan.

The statement ends w1th the. assertlon that

the Iranian Government does not'regard any
criterion or standard except the thalweg as
coni‘ormlng to international principles and
- law, and international justice and equity,
’ ' for the determination of 1os'boundary llne
in the Shatt al—Arabq~ - :

Thus, the Iranian Government appears to continue to 1n51st nhat the ,
boundary line should be shifted to the -thalweg, at {the same: “time it
acknowledges, however, at least 1mp11c1tly, that the boundary is not -
now the thalweg, While rather uncompromising, this latest Iranian
statement was not menacing in tone and taken together with the
conciliatory Iraqi statements might indicate the beginning of some -
relaxation of tension and a willingness of both sides to have the -
dispute settled by peaceful means.
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Y. E'VALU'AnoH": OF ' THE BASMIC{ TSSUES' TNVOLVED =~

’_'J, .

A, .The Bouﬂdavy ulﬂe 1n the Snatu alnAlab and luS Imnllcatlons :

. lo mu lrw uacnw mavn as boundarv penerallvc The Iranian Govn”nmﬁnu-
hag from - tlme %0 uxme cgntena d, most recently in Foreign Kinister Aram‘ﬁ 
speech of Dccembe; 10 and in uhe Fo”e1~n M;nlstry ‘statement of Jaruany
3, that fixd 1ng the boundary on the left bank of the Shatt al-Arsb was an™
anomaly. . It is true thag as a rule, in navigable rivers which form the
boundary beumeen fwo courtiies the line is traced -along -the: middle of
the so—uallnd tha+wkg“ The thdlweg is usually defined as ‘the ﬂ?‘i“?bl?
channel. of a- Lrve*, Howevcrs tha trarln of a frontier line aiong ehe

bank of ‘a rlve¢, even a rav"gabln one, . +s ‘ot iknown.. For example, ia '”
the ‘Treaby of Frlends’m.p9 Cezsion of the F*or¢aau, and Bouridaries betweea
the Unltea Statea and Spain. of February 2? 1819, Aft¢cle 3 stat°s. S

PN

,  The. bounaary 11ne uetween the two Ve ‘5*:4"“}]
countries shall begin on the Culph (sic) of" R
Mexico; at the mouth of the river Sab:mp in
the sea, continuing north,; along the Weetern
bank of that river,...thence follow1ng the
course of the soutbe“n bark of the Arkanses...

231 the leands in the Sabine, and the said
Red and Arkansas Rivers, uarouphou+ the course

-thus -described, to belong to the United Staueo,

" but the use of the walers and the navigation of
the Sabine to the sea, and of the said rivers
Roxo (Red River) and Arkansas, throughout the ,
extznt of the said boundary, on thelr respective .
banks, shall’ be common to nhﬂ respecthe o
1nhab*tants of both natlonanf  B

Ln 1933 the spec1al bounda*y trlbunal arbltratiﬂp a" bovndary conflict
ztween Honduras and Guateémala fixed part of the boundary on the basis

of "priority of settlement" along the mean high water mark on the right

bank of .the Tinto River and from the point of ccfluence of that river

with the Mbtavua River on the rlght bank of that rive?r {0’ 1t “mouth, *"“EE

Of some interest in 'the preqent dAscu551on, is also a case décided by '

the US Supremp Court in 1820° " Involved in thls case was the boundany f*

T. Unived Naulon uenorts o¢ Internatlohal Arbltral Awards vol.-?«» i
3 ) 2
PpPe 1362, see also: American dourna; 01 Internaclonax de, v01, 27

(1933), pp. LO3-L27-

g Lescce v. Anihor f;' Theaton, Irited State= Snprams Couvh

. = 7, ot v e e m v A i
9 VOia o Pe 3.
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between Kentucky and Indiana in an area along the Ohio River which had
been ceded to the United States by Virgiria. In delivering the opinion
of the Court Chief Justice Marshall stated:

o When a great river is the boundary between RO
. two nations or states; if the original property -
-is in neither, and there be no convention

respecting it; each holds to the middle of

© _the stream,. But when, as in this case, one
_state is the original proprietor, and when

it grants the territory cn one side only,
- it retains the river within its cun domaing
~ and the newly created state extends to the
river only. The river, however, is its
boundany, v : ~ :

A somewhat 51m11ar reasonlng mlgh be applied to the Shatt al-Arab
situation at the time of the Treaty of Erzerum, . The Ottoman Empire
gpparently had some claim to the -area:on the left bank of the Shatt.
al-Arab and it could be argued that in recognizing the Persian
sover=ignty over Muhammarah and neighboring territory, the Ottoman
umpl wished to re$tr1ct the cession of terrztory to . as narrow
limits as p0351b19q :

Among E Lropean eyarples, roughlJ contemporaneous to the Treaty
of Erzerum, where :the boundary followed one bank of a river ratner than
the median line or the thalweg two may be cited., One is the Treaty of
Warsaw between -Prussia and Poland of September 18, 1773 whose Article 2
traced part of the frontier between the two'countrles along the Netze
River, 1eav1ng all of the river to Prussia,”  Another, ithe Tresiy of -
Peace of Adrianople between Russia and the Ottoman Emplre of September
1L, 1829, provides in Article 3 that along the Danube- the boundary .
between the two parties shall be on the right or Ottoman bank, This
case appears particularly interesting since it involves the Ottoman Lmpire
and also dea*s w1th .one of the large nav1cable rivers of the world,

Lo See below pc 28

2, Martens,_Recueil-de“Traitéé, 2nd edition, pp. 1L9-159.

3. British and Foreign State Papers, vols 16, bps 6b7n5h,
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e Placxrg the bouﬂdary betmeen WO countries 6 ohe bank of a river
' ‘pather tinan 2long the: medlan lﬂne or “the thalweg''is thus hot very commor,
but a number of examples can be cited and the Shatt al-Arab:situation is
by no, means Lnlqueo Under modern conditions and in the specific
c1“cumstan0es of the Shatt al—Arao, it might perhaps be considered de-
sirable to have the boundary line shifted eveniually to the thalweg.
This would av01d.d,f¢1cu1t3e= of ‘the kind which arose concerning Apadan
before tqe *9;7 Tr atv was conciuded and which might now involve
Khosrcwabad.. Howevec, thls would 1nvolve changlng ex1st ng treaty
prov191ono. ‘ : : - :

“The low water mark as: boundarv in . thv Sbaut _al-Arzb, There is
conelderable evidence that at "east in ihe more recent | paSu, Tran has
regarded the low water mark as the boundary lire insthe Shatt al-Arab
as iniguitous, During the recent dispute, the Iranian Govermnment has
been vociferous in claiming that the only proper and equitable boundary

.. line in the ‘Shatt alishrab would be the thalwegs  On the basis of the
_j:cv"dence here avallab’ie'9 it'is 1mpos sible to determine the historical -
'"reasons why the low water line was established as the boundary between
the | £Wo "¢ ounitriess Accordleg £6a recent official British ‘studyy Sip
*Henry Rawlinson poznued out in & memorandum in 184k that great uncerfa_rt
sttached to the extent of the térritory which was deperdent on: Basra ab
the time of the Treaty of 1639. However, Rawlinson felt that there coul
.. be no doubt that the immediate banks of the Shatt al=Arab were under the
“*rule of Bisra and that some towns on the left bank near preseni day
':P(Khorrdmsnahr were dependenc1es of Basran If areas on the-left bank were
“ glaimed for DBasra, the Ottcman Empire in ascknowledging Pekotam
_ sovereignty over the left bank in the Treaty of 10ﬁ7, ‘may- have: followed
“"the_prlnc1p1e, as’ suggested above, of ceding only tiie lafid’ dreay but
__“reuathag fall Controx of the river. While it is true- that HHe Treatj
) f”of 10i7 does not SpelelCdliy state that theé whole river is ufider .
- Turkish Lontrol, “the statement that Persisn ‘Bhips” should be-allowed
to use’ bhe ‘Shiatt ‘without let ana hlnd;ance, would 1nd1cate Ottoman

'ffcontrol of the rlverp_f‘_gL et .: S j-

Syic oo
S

However, the h*story of the boundary line.in. +he river. between
18,7 and the Cconstantinople Protocol of 1913 is' far from clear. As
mentioned above, Sir Arnold Vilsom asserts that "for over fifty years®
prior to- 1913, the thalweg was, in practice,.considered as the frontier
and a British memorandum to the Ottoman uovernment of July 18, 1912
points out that there was no express stipulation in. the~Treahy of 18L7
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as- to the onnershlp of the ilver and states that the boundary locally
recognized was the thalweg,” This seeming confusion may in the last
analysws, beé’ traceable to the general ‘lack of understanding among
peoples of the Near and Middie East of the importance. and meaning .of
line bounc.arles° As uord Curzon expressed it in 1907

TIn ASla there has alwaJs been a stronv 1nst1net1ve
"aversion to the acceptance of fixed boundareesg
- arising partly from the nomadic habits of ‘the
" people, partly from the dislike of precise

. arrangemenis that is typical of the Oriental
'mind, but more still from the idea that in the .
“vicissitudes of fortune more is 1o be expected“
from an unsettled than from a settled frontier,

However, wnatever confu51on mlght have existed w1th»regard to

the boundery-in the river prior to 1913 was removed by the Constantinople
Protocol and by the boundary commission set up under the Protocol. Thus,
at least-since 1913, the low.water mark on the Persian shore has been

" established as the boundaiy between the Ottoman Empire (and now Iraq as
one of its successor states) and Per51a, eycept where, as off ‘Khorram-Shahr
‘and Abadan, the boundary- 11ne has been established along tne thalweg oy
agresment between the two rlparlan countries, From the most recent
Iranian statements, it appears that Iran does not intend to claim that
the boundary line actually runs along the thalweg today. The claim
rather appears to be that tracing of the boundary line along the low
water mark on the Iranian shore is contrary to general rules of
international iaw and to considerations of equity, and that the presently

existing bourndary consequently should be changed.

B, The Shatt al-Arab as an International Waterway.

1. The p;oblem of pvee nav1pat10n°_ At present the Shatt al-Arab,

1, Gooch and Temoerley, onﬂ01t., p. 86, The Brltlsh Government pleaged
tself, however, in the same commnication to support the Ottoman
AGovernmenb's claim %o the whole of the river, in return for certain
concessions to Persia with regerd to islands in the Shatt and
arrarigemenys with Great Britain on navigation in the river. This
cormunication was part of the negotiations concernlng the Baghdad
Railway. -

2, - Quoted in G.E. Hubbard, op.cit., p. 12.
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’f “ifith the -exception of .the amuli awsan where the thalweg is the bounda“y,
©-igtIragi interxnal. waters and Irad's sovereignty extends. to the whole -

. ¢olirse of -the. -river, The. rlgh of innocent passage which’ applles to
territorial waters. does not. apply to the internal waters. of a staten;.u
However, even before WOrld War I; the convention concernlng the
establishment of a commissicn’ Ior -the improvement of conditions on

¥ the -Shatt al-Arab signed by the Ottoman and British Governments on
July 29, 1§12 9rov"ded.1n Article 1 that naV1aatﬂon on the Shatt al-

‘ Arab should remain open to ‘ships of all nations, - Freedom of navigation

| for merchant vessels of all: countrles was . eypreSle stipulated in the

‘ Treaty of 1937. There does not appear ;0 have.been any contention in

| the recent. controwersv ‘that the principleuof:free navigation ¢f merchant

‘ vessele was. qcrnously 1nfr1r¢ed wupon, ~ The search of foreign vessels
bound for-Iranian pcrts on uhe Shatt al~Arab by Iraqi soldiers, which

. occurred in some instances, ‘could possikly be construed as interference

T with the freedom of nav1gat¢on in the Shatt al-Arab, but Iraq couid
;};‘“' " always claim that the searches were made ‘in exercise of Iraq's scvereign
e -rights for securlty reazons to prevent possible =mugg11ng of arms to

. " poténtial dissidents in Iiraq. At times, Iranian spokesmen have: cited the
o Lf ' ~ provisgions of the 1937 Treaty on freedom of navigation- to argue that Irag
TT. 0 had no right to insist upon Ivagi pilots. However, this constitutes a

B LOﬂILulOD of ‘the. questlon of freedom of ravigation with the issue of

«. ... vpiictages The requlreman+ by a port" authorlty that. pilots be used in a

” port area; a canal or a river; carnot by itself be. ”eﬂarded ‘as 1nter-
ference w1th the f*eedom of nav1gat10na h ‘ -

2, The issue of<p17otage and of daeso The protocol attached to
the Treaty of- 19?7 vests in Iraq the right to contlnue on the basis then

e T
CACRUEE S IR

I.  Internal or interior waterﬂ are the waters landward from territorial
waters including harbors, porbs and roadsteads, as well as rivers,
- 1skes; and similar bodies of water. RLVU?“ formlnﬂ the bounaany
between two countries or flowing through.two or more countries is
" fermed, at least if navigable, international rivers. These rivers
) continue to be part of the ‘national territory; but navigation on
¥ many of them-is free by'v1rtue ‘of various- trpatles and conventions,
“r.t . See G,C. Hyde, International Law (Boston 19L5) pp. 52U-5655 A.P,

ff;f.“iti.  - Higgins and . C,J. .Colombos, The lnternablonal Law of the Sea (London
St 19L5) pp. 56-59, 1L2~163,1 E : : ' :

2. Gooch and Temperley, op.Cit., DP. 18h Because of :the construchion of
a refinery on Abadan ﬂsland which went into operation in 1913 and
because of the Baghde.. -Railway proﬁect the problem of free navization
on the Shatt al-Arab had besome of rmch greater intereit than before o
She UK and cother E%Jor a0 PORCT S, -
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existing the services to be provided for in the ancillary convention
Auntll the' conciusion of such a convention, Slnce no convention has 1“
been' concluded, Iraq has provided pilotage service and has also colleched
dues paid by the ships using the Shatt al-Arab. The Basra Port Rules
and By-laws make pilotage by Port Authority pilots compulsory outside
harbor limits for all inbound and outbound ships- with- certain specified
exceptiong, Basically, therefore, as long as no convention has been
concluded and the preqent treaty provisions remain in force, the Port
Authority can insist’ that its pilots be used.  In the light of the 1937
provisions, it does not apoear that Iran could set up its own pilotage
service' at 1east as long as Irag continues to provide adeguate service. .
Iragi refusal to take ships to Tranian ports probably could be adduced
by Iran as a reason for prov1d1ng its own service only if such refusal
could be prorep to be diseriminatory against’ Tran,+ . In practice,
establishing satlsfactory proof of such a contention would; in all
likelihood, not be easy, ~ In many cases, the Basra Port Authorlty
would probably ¢laim’ some technical reasons, as in the case of
Khosrowabad, for refu51ng pllotage. The flag issue as reason for
denial of p110uaae mlght be more tenuous. However, as long as the
whole of “the river can be regarded as being under Iragi sovereignty,
it might be difficult to deny Iraq the right to enforce a claim that
its flag should be flown in its internal waters. :

Agaln as prov1ded by'the ireaty of 1937, all nav1gatlon dues
have been collected by Irag. Recently, Iran has charged that Iraq
has not used the dues exclusively for the upkeep of the river and
Traq, in turn, has claimed that Iran has not paid dues to Irag since
1953, Sufficient facts are not available here for the proper evaluation
of either e¢laim. Diversion of navigation dues to other purposes would
constitute an ;nfrlngement of the prov181ons of Artlcle i of the Treaty
of 1937 -

In the last analysis, the pilotage and dues problem s, 77 “le
present controversy, less of a legal than a political issue. The
dismissal from the Port Authority of its British personnel and of
Iraqi pilots appointed by the old regime, as well as the replacement
of some British technicians by Soviet ones, has very much 1nereased

oy

i. See for a discussion of the principle of equality of use of an
international river by the riparian states, Permanent Court of
International Justice, Judgment no. 16, September 10, 1929,
Territorial Jurisdiction of the Internatiohal'Commission of the
River Order, p. 27. -
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Iran1¢n~urea51ness over an arrangement in. uhe Shatt al-Arab under whlch
Iran has no part ‘and no voice in the admlnlstratlon of rlver trafflc
and. the unk eep of the naV1oat10n channel. : :

3° T%e 1wnortance of the ports on fhe Shwtt aluArabo Oné 5fvfﬁé—\

1mportant p“antlcal proplems cf the- Shatt al-Arab whlch has greatly. .
influenced the.attitude of both parties with regard to.the boundary
issue gnd with regard to the question of navigation, is ‘that of ‘the, = -
ports-oncthe Shatt al<Arab. For’ Iraq,_nhe Shatt al~Arab. is the onl"-r
outlet so-the ‘seas,: and’ Basra, lecated beyond Abadan and Khorramb‘ﬂahr

on the river, isiits most important port, The Iragis have, therefore,

often claimed uhat they- should have ‘control of ‘the. river which is thPll
only "w1ndow to0 the world." However, while Iran has other ports, .a
large oil reflne“y is located at Abadan ahd unlmpeded accéss to

Abadan is regarded by the Iranians as es sential. Recently, the =
Iranian Foreign Minister claimed that 75% of the ships on the Shatt
al-Arab were bound for Iranian portsq This.figure may be exaggerat°da

The following table shows the total import and export F1gu1es for the
Iranian and Iragl ports on the Shatt al-Arab and for tbe Iranian ports .

located on the Per51an Gulf: _ :
. ;n OOO metriqggggg'
Nome of Port Vear Imports ___Eports Toval .

e dett 91:Arab ports‘-..»..

3. Iraql Q rts

Basta. .~j.l - _1957f',f658ij: f;ﬁi} C3se. 1,00 e

T wm e T 1,12

Fao vt CA9BE/ST sl 7,968 h9Et -
S wsys o eam o saEt

b. Iranian ports

Khorrahshahr-,;'1956/57M3?ﬁ;jf ;?'i1 ' f339 ,:‘ E ;"f ) '?13;;v
o assysBus a6 i S
Abadan 1956/57 251 10,137 - 10,38l
1937/58 175 11,310 | 11,185
e UrTuGs 0Ll ouly. ALL f.gures except those for Basra relate Ho the
figes) year sterting Aprii 1.
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, - In OCO meiric tons
- Name of Portjv, . ‘Year . Impo”to _ uxports , Total

2., Iranian Persian Gulf ports *

“Bandar Shapur - 1956/57 a0
B £ 7 - NN R T W
_Bandar Mashur  1956/57 . WL 15,2920 15,292k
T 1/ ,.1j_;j’2o;380j?,f efv éo;jsb,ii“» _
'BugﬁifA | 956/37 a0 28 L6
| - 1957/58 18 T " |
. Bendar Abbas  1955/57 10 s | S5

1957/58 12,5 28 Lo5

According to this table, Basra is largest in terms of imports,
wheresas in exports the oil ports of Fao in Iraq and Abadan and Bandar
Mashur in Iran far outstrip all other ports. In the Shatt al-Arab the
Iragi and Iranian oil ports probably are about equal in export tonnage
handled, . However, the heaviest oil export traffic goes through the -
Iranian port of Bandar Mashur on the Persian Gulf east of the ‘mouth of
the Shatt ‘al-Arab. Both riparian states can thus claim that they have
1mporuant port facilities which are only accessible via the Shatt ae-Arabn

In the Irsnian case, there is at least one important port outside the

 Shatt al-Arab and Iran is thus not wholly dependent on the river as is
Iraqg. Humever, this argument might be chatlenged from the Iranian p01nt
cf view with the argument that ‘the important Abadan reflnery 51te can

- only be reached via the Shatt

C. The'Problem of the Validity of the Treaties Governing the Shatt al-Arab,

The varlous treatles and agxeements governlna the boundary in the
_Shatt al-Arab have,. at tlmes, been attacked by one side or the other as
not belng valid. ~ As stated. above, these claims are te epuous, and with'
regard to the Treaty of 1937, which is the 1nstrument now governing the
boundary, no very serious clalm actually’ appears to have been made by
either side that the Treaty should be regarded as invalid. As far as
the Protocol of Constantinoplé of 191 3 1s concerned, Iran did Ln the '
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QluGHSSlonS be ore: the League of ha ions in 1935, clalm ‘that the Protocol
should be regarded as invalid, However, regaruless of the merit of that
claim, the parties agreed in the 1937 Treaty to recognize ‘the Protoeol
and the Minutes of the boundary commission as valid, which would appea:
to estop either party from claiming now that the. 1013 Protocol is
invalid, unless such parcy intends also to attack the validity of the
1937 . Treaty. _ o

- Both partles acknowledge that the anc111ary convention envisaged
in the 1937 Treaty has not been concluded so far and each party has
triéd t5 blame the other.for causing the delay. However, there has not
been any serious suggestion from either side that failure to conclude
the convention affected the validify of the Treaty and it also appears
to have been conceded by the Iranians that the time period in which the
convention is to be concluded can be regarded as: having been extended
tacitly to the present, Should negotiations on a convention be reopened
and end in failure, it is conceivable that Irdn might claim that Iragi
intransigence had frustrated the conclusion of a convention and that the
interim arrangement giving Iraq respon51b111ty for administration of the
Shatt should be regarded as rno longer valid. Such a course, however,
would obviously contain pol¢t10a1 risks and might throw navigation on
the river. 1nto coni‘us:t.on.,,.w : .

, Some teﬂdency has been apparent recertlj on the part of the
:Tranians ‘to claim that Iraq through its receént:actions had. abrogated
the Treaty of 1937 and that Iran, therefore, should state that it
'regards the mreaty as abrogated Even if ‘this argumentatlon were -
vaccepted, and ‘its legal validity appears doubtful, the results of such.
o~ a move would:probably be detrimental to both parties. The Treaty of
1937 “is obvicusly the basis of the present boundary line and the present
.system of administration in the Shatt al-Arab. An abrogatﬂon ‘of “the.

- Treaty wouild put not only the boundary line, but also nav1gat,on dnthe
Shatt al-Arab on a much more uncertain basis and would, in the last:
analysis, probably not benefit either side. . The Iranians would. prdbab 1y
feel free, should the Treaty be abrogated, to claim the thalweg as the
‘boundary line. ..However, it could probably be argued-that an abrogation
of the 1937 Treaty would. not imply the 1nanp11cab111qy of earlier

“instruments such as. the Protocol of 1913. Whether the Iranians wouid

-‘be.successful in attacking the validity of that Protocol 'and the earlier
ihstruments is .uncertain.  The Iranians could, however, use the tactic

- -of claiming that in view of the abrogation.of the 1927 Treaty, a wholly
new. arrangement.should be made for the Shatt al-Arab and that in such a
new -arrangement, the bourdary line should be Daaced along the thalwec
for the whole length of the. river, Ly
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he Iragis could probably claim, at least for tactical reasons,
that with the abrogation of the 1937 Treaty,‘the‘boundanyvreverted;to
the line establiished by the Constantinople Protocol, that is that it
would follow the low water mark &lgo at Abadan., However, abandorment
of tne 1937 Treaty would deprive Iraq of the basis for its positiony
not only with regard to the boundary, but also with regard to tpe
administration of the Shatt al-Arab, If the 1937 Treaty were abrogated,

‘Iran would, in all likelihood, try to place Irag's right to continued

sole administration of the Shatt al-Arab in serious doubt. This
administration would then actually rest on internal Iraqi enactments,
such as the Basra Fort Proclamation, and upon usage rather than upon
the provisions of an international treaty. From the point'o§ view of
third countries, an zbrogation of the 1937 Treaty would elimirate the
clear undertaking contained therein relating to the right of fwee
navigation., An abrogation of the 1937 Treaty would, under- present
circumstances, thus create a very uncertain situation in the Shatt -
21-Arab and would, in all likelihood, increase tension rather_than
premote a negotiated resolution of the problem of administration cof
the river and of the latent boundary dispute.
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